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1. PURPOSE OF REPORT 
 

To consider the following application: 
 
Nature of Application: Additional lengths of public footpath 
Parish: Minchinhampton  

 Name of Applicants: Stephen and Sarah Hemmings  
Date of Application: 30 March 2010 

 
2. RECOMMENDATION 

 
That two lengths of public footpath be added to the Definitive Map of Public 
Rights of Way between points A1 and A2 and between points B1 and B2, as 
shown on map D (subject to survey).  

  
3. RESOURCE IMPLICATIONS 
 

  Average staff cost in taking an application to the Committee- £5,000. 
 Cost of advertising Order in the local press, which has to be done twice, is 

approximately £500 per notice. 
 In addition, the County Council is responsible for meeting the costs of any 

Public Inquiry associated with the application. 
 If the application were successful, the path would become maintainable at the 

public expense. 
  
4. SUSTAINABILITY IMPLICATIONS 

 
 No sustainability implications have been identified.  

 
5. STATUTORY AUTHORITY 

 
Section 53 of the Wildlife and Countryside Act 1981 imposes a duty on the 
County Council, as surveying authority, to keep the Definitive Map and 
Statement under continuous review and to modify it in consequence of the 
occurrence of an ‘event’ specified in sub section [3].  Any person may make an 
application to the authority for a Definitive Map Modification Order on the 
occurrence of an ‘event’ under section 53(3) (b) or (c).  The County Council is 



obliged to determine any such application that satisfies the required submission 
criteria in accordance with schedule 14 of the Act.  
 

6. DEPARTMENTAL CONTACT 
 

 Andrew Houldey, Operations Officer (Definitive Map), Public Rights of Way 
Section, Environment Department.  Telephone Gloucester (01452) 425522 

 E-mail: andrew.houldey@gloucestershire.gov.uk  
 
 Janet Smith, Senior Lawyer, County Legal Services.  Telephone Gloucester 

(01452) 425095 
 E-mail: janet.smith@gloucestershire.gov.uk  
 
 

REPORT 
 
7. DESCRIPTION OF PATH 
 
7.1 A location map at scale 1:10,000 is attached (numbered ….A) showing the 

position of the claimed path at Minchinhampton.  The path is approximately one 
mile east north-east of the town of Nailsworth.  The area of interest lies within 
Ordnance Survey Grid Squares ST 8699 and SO8600. 

 
7.2 The application concerns two claimed footpaths within Box Woods in the Parish 

of Minchinhampton.  The original application map of the area at 1: 4,000 is 
attached (numbered …...B).  This map shows the claimed path A (the blue 
path) by a continuous blue line between points A1 and A2 and the claimed path 
B (the red path) by a continuous line between points B1 and B2.  Before the 
application was submitted, the potential applicant sent a map on 25 February 
2010 showing the claimed routes, which is attached at …….C.  
 

7.3 Path A runs in a roughly north-south direction from its junction with public 
footpath MMH 96, crosses public footpath MMH 97 and then joins county 
maintainable road 45899 at Scar Hill.  Path B runs roughly north-west to south-
east from public footpath MMH 95 to the edge of Iron Mills Common.  Iron Mills 
Common is a registered common and designated as access land.   
 

7.4 Point A1 is at Ordnance Survey Grid Reference ST 860998; point A2 is at 
OSGR ST 860996.  Point B1 is at OSGR SO 859001; point B2 is at OSGR ST 
861995.  
 

7.5 The claimed paths were surveyed by a County Council officer on 1 April and 6 
April 2010.  Both paths were clearly visible on the ground and it was possible to 
compare their position on the ground with their position as shown on the 
claimants’ initial map (……C) and application map (……D).  Path A (the blue 
path) was found to correspond with its position on the applicants’ map but path 
B (the red path) was found to be more sinuous in its course than is shown on 
the application map.  This does not invalidate the claim.   There is an inherent 
difficulty in accurately plotting a route on the ground on an Ordnance Survey 
base map without surveying equipment, particularly where it runs through 



woodland.  In this case, the evidence forms are consistent in their depiction of 
the claimed routes and the two paths are clearly visible on the ground as well-
worn tracks.  
 

7.6 A map has been prepared at 1: 4,000 scale (numbered …...D) showing the 
position of the two paths as surveyed in April 2010.  Should an order be made 
to add these paths to the Definitive Map and Statement, then it is recommended 
that path B is shown on the Order Map in the position as surveyed (i.e. 
corresponding to the visible used route), rather than in the position as claimed.  
The position of the paths on the ground would be re-surveyed using GPS 
equipment, so that their depiction on the map corresponds to the used line.   
 

7.7 At the time of survey on 1/6 April 2010, path A was well worn and clearly visible 
on the ground, and is approximately 1-2 metres in width throughout its length.  
There were no obstructions or limitations such as gates or stiles along its 
course.  Walling stone had been piled up beside the road at point A2, 
presumably with a view to erecting or rebuilding a wall at this point.   
 

7.8 The applicant reported on 20 April 2010 that following the application “the 
present owners had now erected barbed wire across the entrance to the wood 
at the lower end of Scar Hill [point A2], so now both of the paths identified in my 
application are blocked” [see paragraph 7.10 below].  They further reported on 
29 April 2010 that the recently erected barbed wire had been cut on one or two 
occasions by someone determined to continue walking along the paths, but it 
had been repaired very shortly afterwards and had now remained in place for 
several weeks.  
 

7.9 Path B, as surveyed, ran through a gap in a low and unmaintained wall at point 
B1, following a clearly defined and well used course on the ground, 1-2 metres 
in width, before then opened out onto a wider and straighter track.  The claimed 
and used route runs along this track into a wider cleared area.  A track 
continues southwards from the clearing downhill to join the road at the Devil’s 
Elbow, but the claimed path follows a more easterly course to join Iron Mills 
Common (part of registered common CL 58).  This southern section of the 
claimed route, south of the clearing, had been recently blocked in two places by 
brushwood and cuttings which had presumably been placed to obstruct through 
passage.   
 

7.10 At point B2 the low and dilapidated boundary wall had been recently rebuilt and 
topped with concrete capping and barbed wire to prevent access by walkers.  
As the remainder of the boundary wall was low and dilapidated, it was possible 
to walk around the obstruction at point B2.  A green sign, facing towards Iron 
Mills Common read “Private Property No Entry.  Please access Box Wood from 
the public footpaths which are signposted from Box Village, the Devil’s Elbow 
and Scar Hill”.  At the bottom of the sign was the logo of the Novalis Trust and 
their contact details (telephone, website and e-mail) and a warning that CCTV 
was in operation.  A similar sign was in place on the field gate at the southern 
end of the track which meets the road at the Devil’s Elbow: this track does not 
form part of either of the claimed routes.  
 



7.11 The claimed path A (as surveyed) is approximately 350 metres in length 
between points A1 and A2.  The claimed path B (as surveyed) is approximately 
870 metres in length between points B1 and B2.   

 
8. BACKGROUND 

8.1 The Novalis Trust bought the land over which the claimed paths run in January 
2010.  The Trust is a charitable organisation which manages and administers 
the education and care services of children and adults with special needs at the 
Cotswold Chine School and Paradise House.  Cotswold Chine School is based 
in Box; Paradise House in Painswick.  Their intention was that Box Wood be 
used by the Trust as a safe environment for the children and adults at the 
School and Paradise House to pursue recreational and educational outdoor 
activities (for example geography and biology project work and practice for 
Duke of Edinburgh awards).   To this end, they erected signs and rebuilt the 
stone wall at point B2 in early 2010 with a view to limiting public access to the 
existing rights of way through the wood.  

 
8.2 In addition to the signs described in paragraph 7.8, larger information boards 

were erected on the western side of the wood at Scar Hill and also at the 
southern end close to the Devil’s Elbow (at the southern end of public footpath 
MMH 96 where it meets county road 41538).   
 

8.3 These larger signs were headed “Box Wood” “Private Property.  When accessing 
Box Wood please keep to the official public footpaths which are signposted and 
indicated on the map (marked in red).  Please ensure your dog is on a lead.” 
 

8.4 The sign contained a site map and five warnings or prohibitions which are 
accompanied by symbols.  These were: 

No Fouling 
No Motorised Vehicles 
No Camping  
CCTV in operation 
No Littering  

 
8.5 At the bottom of the sign it said “Managed and Maintained by Novalis Trust”.  The 

sign gave a phone number, an e-mail address and a website to which the reader 
was referred for further information.  Incorporated within the sign was a notice 
dated 10 March 2010.  The wording on the notice was as follows: 

 
As you are all aware, the Trust has recently purchased Box Wood for the 
purpose of providing a safe and healthy environment for the students of 
Cotswold Chine School and the residents of Paradise House to pursue 
educational and residential outdoor activities. 
 
A meeting was held with the Box Village committee during which the Trust 
explained the reasons for the purchase and suggested that they would have 
no objection to any member of Box Village using the wood providing they 
gave their name and phone number.  Given the vulnerable nature of our 



clients, this is purely a health and safety measure for all those entering the 
wood. 
 
Over the past few weeks there have been numerous communications from 
villagers complaining about the signage – which the Trust had acknowledged 
by changing the colour and numerous other issues which could easily be 
resolved providing villagers are prepared to adhere to the Trust’s quite 
reasonable requests. 
 
Criminal damage to the original signs has been reported and is currently 
under investigation by the police.   
 
The Trust has no wish to antagonise Box Village, it is merely ensuring that 
the Wood is and remains a safe place for all those entering it and would 
appreciate everyone’s cooperation rather than the current negativity being 
displayed since its acquisition.  It is therefore with regret that we must ask 
members of the public including the residents of box village to refrain from 
accessing the woods other than the clearly marked public footpath areas. 
 
All our staff have been instructed, following legal advice, to remind members 
of the public that the woods are private and access is not permitted.  Finally, 
any information or support that can be offered by members of the public in 
assisting the Trust to eliminate the current criminal damage may help to 
make the woods a safer environment and possibly open access to a wider 
group in the future.   

 
8.6 Box Woods is partly bordered on its western side at Scar Hill by land that forms 

part of registered common CL 58.  This common is on occasion fenced off to 
keep the grazing animals from the wood and the road.  Richard Way, who lives 
at Sun Cottage, Scar Hill, said on 16 April 2010 that he had been living there for 
eight years and during this time he had helped the hayward to erect fences to 
keep the graziers’ cattle from entering the wood.  He stated that these fences 
were erected for stock control, not to keep the public out and it was in any case 
possible for walkers to go around them without the need to climb the fencing or 
cut the wire. 

 
 
9. APPLICATION 

9.1 An application dated 29 March 2010 was made by Mrs Sarah Hemmings and 
Mr Stephen Hemmings of 1 Baycroft, Box, Stroud, Gloucestershire GL6 9HH for 
two additional lengths of public footpath (shown A1 to A2 and B1 to B2 on the 
accompanying map.   The application was received on 30 March 2010.  

 
9.2 Notice was served by the applicant on the Chief Executive Officer, Novalis 

Trust, Ebley House, 235 Westward Drive, Ebley, Stroud, Glos GL6 9HH and the 
Chief Executive Officer, Cotswold Chine School, Box Village, Minchinhampton, 
Gloucestershire, GL6 9AG.    
 



9.3 A total of 45 public path evidence forms, completed by 73 named individuals, 
were submitted in support of the application; subsequently a public path 
evidence form was submitted by J Chamberlain of Bay Tree House, Box.  A 
summary of these evidence forms is provided at …...E. 
 

9.4 The application was acknowledged as duly made by the Public Rights of Way 
Unit at Gloucestershire County Council on 20 April 2010.  

 
 
10.   LANDOWNERS’ EVIDENCE 

 
10.1 The land over which the claimed path runs is owned by the Novalis Trust.  

Wiggin LLP (who were acting on behalf of the landowners) were sent a copy of 
the application and a summary of the public path evidence forms.  Wiggin LLP 
responded on behalf of the Novalis Trust on 17 June 2011:  

 
10.2   “The Trust is a charitable organisation which manages and administers the 

education and care services of children and adults with special needs at the 
Cotswold Chine School and Paradise House.  Box Wood is used by the Trust 
as safe and productive environment for these vulnerable people to pursue 
recreational and educational outdoor activities.   It is of paramount importance 
that the security and welfare of these very vulnerable people is not disturbed by 
members of the public passing through the open land used by them, other than 
the existing footpaths already marked on the definitive map and appropriately 
enclosed. 

 
10.3 It is necessary for the Applicant to show evidence that: a new right of way, 

which is a public path, has been created; or a presumption of a public right of 
way has arisen because of enjoyment of the path by the public over a period of 
time which has expired.  

 
10.4 There is no evidence that a new public right of way has been created.  For the 

Applicant to succeed, she must therefore show that a presumption has arisen 
because of long enjoyment by the public. 

 
10.5 The Applicant must therefore prove that public right of way claimed by her is 

over land which: has been actually enjoyed, by the public, as of right (namely 
without force, stealth or consent), without interruption, for a full period of 20 
years from 29 March 1990 to 29 March 2010 and that there is no evidence of an 
intention not to dedicate it  

 
10.6 The Trust claims that the evidence submitted by the Applicant does not satisfy 

the above test.  In particular, the Trust makes the following assertions: 
 
10.7 At all material times, the points marked B1 and B2 on the plan attached to the 

Application, access onto the Trust’s land at Box Wood was blocked by a stone 
wall at each of those points.  See the plan attached (document 1).  The stone 
wall at point B2 has been rebuilt since the Trust purchased the land.  Prior to 
the Trust rebuilding the said wall, it was about 2 feet higher than it is now.  The 
Trust’s primary case is that these stone walls would have prevented the use of 



the land as claimed in the Application.  See 6 photographs taken on 1st June 
2011of the stone wall at B2 attached (document 2). 

 
10.8 In addition, whether or not it was possible to enter or exit the Trust’s land 

despite the presence of the stone walls, the continued presence of the stone 
walls is relied upon by the Trust as clear evidence of an intention not to 
dedicate the land. 

 
10.9 At all material times there has been a locked gate at Pensile Road further 

obstructing the alleged path from point B1 to B2.  See photograph attached 
(document 3) 

 
10.10 The Trust will make specific comments on the evidence filed by the Applicant 

when the full evidence forms of the witnesses are made available.  At present, 
the Trust has been supplied only with a summary of those statements.  The 
Trust will say that there is little evidence of use of the claimed routes throughout 
the required statutory period and in addition the evidence as summarised is 
contradictory and inadequate.   

 
10.11 The Trust notes that: 
 (a)  at least 3 of the evidence forms (9, 10 and 32) are from witnesses (Mary P 

Morgan, John & Maureen Reader and Martin & Felicity Smith) who note the 
presence of the stone wall at point B2.   

 (b)  the locked gates are noted in evidence form number 15 by Lindsey Williams 
 (c)  the route of the alleged path from B1 to B2 has varied according to Dr 

Chandler in evidence form 21b. 
 
10.12 For all the reasons stated above, the Trust invites the Council to reject the 

Application. 
 
 
11.  DOCUMENTARY EVIDENCE 

The County Archivist has examined sources in the Gloucestershire County Record 
Office to see if this path is marked in any way and has identified other sources 
which might be useful in establishing the status of any right of way along this 
route.  These sources have then been checked by the Modification Orders Officer.  
 

11.1 Inclosure Award  
None known  
 

11.2 Tithe Map and Apportionment 
Tithe Map for Minchinhampton 1839 (P217/SD2/1a)    
Box Wood is shown but no routes are shown running through it.  

  
11.3 Ordnance Survey 25” to 1 mile map, 1885 edition, Glos 49.16 (……F) 

Box Wood is shown but not to the present extent.  Paths are marked within the 
woods by double pecked lines.  The path B1 – B2 is not shown.  The southern 
section of the claimed path north from point A2 to the present public footpath MMH 



97 by double pecked lines, but is not shown as proceeding north from MMH 97 to 
point A1.  The status of the paths within the wood is not defined.    

 
11.4 Ordnance Survey 25” to 1 mile map, 1903 edition, Glos 49.16 

Features as shown on the First Edition map.  
 
11.5 Ordnance Survey 25” to 1 mile map, 1923 edition, Glos 49.16 (……G) 
 Features as shown on the First and Second Edition maps. 
 
11.6 Ordnance Survey 6” to 1 mile map, SO 91 NE 1955 edition  
 Features as shown on the earlier County Series maps.  
 
11.7 Ordnance Survey 1: 2,500 map, SO 9618-9718 1980 edition (……H) 

Woodland now shown to present extent.  Part of claimed route between A2 and 
public footpath MMH 97 shown by double pecked lines and marked “Path (um) 
[unmade]”.  Path B is not shown as a physical feature and neither is the northern 
section of path A, from MMH 97 to point A1.  

 
11.8 Bryant Map of Gloucestershire, 1824  

Area not shown in detail, but no routes obviously shown through the Wood. 
 
11.12 Inland Revenue, maps compiled under the Finance Act 1910 (map 

D2428/3/49/13, book of reference D2428/1/22)  
Based on Ordnance Survey 25” to 1 mile 1903 edition, marked up by the Inland 
Revenue c.1915, and reference books or files. 
Neither the Valuation Map nor the accompanying Valuation Book are held at 
Gloucestershire Archives.  

  
11.13 Maps deposited with County Planning Officer under Rights of Way Act, 

1932 Section 1,3 (CP/D) 
 Nothing relevant.  

 
11.14 Parish Council file, Rights of Way Act 1932 

P217a/PC 1/1-12- Minchinhampton Parish Council minutes, 1894-1989 (12 
volumes)  
Not checked. 
 

11.15 Duplicate copies of tithe or inclosure awards 
GDR/T1/120  Diocesan copy of tithe map, in poor condition 
P217/SD2/1b  Parish copy of tithe map 
D1347Minchinhampton Reduced size copy  

 
11.16 Other Maps 

Plan of Minchinhampton Parish, 1803 (P217a/VE 1/1) 
Parish rating map.  The present Box Wood, then called Howcomb Wood is shown, 
but not internal features. 
Plan of Minchinhampton Parish, 1830 (P217a/VE 1/2) 
Parish rating map.  Features as on 1803 map.  
Plan of the Holcomb Estate, 1865 (D2219/3/1)  
The area north of the Devil’s Elbow is not shown.   



 
11.17 Footpath or highway diversion orders deposited with Clerk of the Peace 

(Q/SRh, Q/SR) 
Q/SRh 1788 C/1; 1797A; 1797C; 1801A/2; 1812A/2; 1816C; 1830A/2,3; 1838B; 
1864C; 1886A; 1886B; 1937D; 1971/4 
Q/SR 1804B; 1830A; 1830D; 1858B; 1858C; 1869D; 1885B 
Not checked 
 

11.18 Plan of public schemes deposited with Clerk of Peace (Q/RUm)  
Not checked.  

 
11.19 District Council Clerk’s Correspondence 

Highways Committee minutes, 1901-59 (DA35/113/1-5) 
5 volumes.  Not checked.  
Nothing else appears relevant.  

 
11.20 County Council Solicitor’s Correspondence  

K596/27/6 Checked.  Not relevant 
 
11.21 County Surveyor: papers relating to survey of footpaths under National 

Parks and Access to the Countryside Act, 1949 (K687) 
Minchinhampton Parish Council Submission (K687/1/11)  
Original submission for Minchinhampton.  Neither route claimed.  B1 to B2 not 
shown and area presented in a manner consistent with 1885 and 1922 OS maps.  
The southern section of path A, from A2 north to public footpath MMH 97 is shown 
on the base map.  
Draft and Modified Draft Map 
Public footpaths are shown by a purple line.  Neither of the claimed paths are 
shown as public rights of way.  
Objections to Draft Map (K687/2/9/5) 
Nothing relevant.  
Provisional Map and Statement (K687/3/17) 
Neither route is shown on the Provisional Map, but the southern section of path A 
is shown as a physical feature on the underlying base map. 

 
 
12.  CONSULTATIONS 
 
12.1 Minchinhampton Parish Council 

Mrs D Wall, the Clerk to the Parish Council replied on 24 March 2011:  “At a recent 
meeting of Minchinhampton Parish Council your letter and attached map relating 
to the footpaths in Box Wood was considered.  Members studied the map, and it 
was agreed that the paths are not shown on the correct, surveyed lines, and 
wished to point this out to G.C.C.  In particular, it appears that A1 is drawn along a 
gridline, rather than a path.  However, councillors fully support the principle of 
establishing the two rights of way, along the correct surveyed lines”.  
 

12.2 Stroud District Council 



James Rachael, Legal Executive at Stroud District Council, replied by e-mail 
dated 6 April 2011:  “I refer to your consultation letter dated 25 February 2011 and 
am pleased to confirm this Council has no objections to the proposals”.    
 

12.3 County Councillor 
Councillor Stan Waddington replied by e-mail dated 25 March 201.  He noted: 
“Box Woods is in my Division but it is not a place that I can personally claim to 
walk.  However many of my constituents in Box have enjoyed walking through 
these woods for years freely and without hindrance; in particular I am assured that 
the paths marked A1 – A2 and B1 – B2 were well used until the Woods were 
recently acquired by the present owner and stopped up.  The family with the 
longest experience of these paths to my knowledge came to live in Bay Tree 
House adjacent to B1 – B2 in 1954 and can provide good evidence of usage well 
beyond the qualifying period”.  He requested that a public path evidence form be 
sent to him for their completion which was done on 30 March 2011.  

 
12.4  Ramblers’ Association  

The South Cotswold Group Footpath Secretary Mr Christopher Gent replied by e-
mail dated 28 March 2011:  “We have received your letter informing us about the 
application to create additional footpaths in Box Woods, Box and we support the 
application”.  
 
 

13.   APPLICANT 
 

13.1 The applicant responded to the points made by the landowner, by letter dated 
11 August 2011.  The paragraphs within the landowner’s submission have been 
changed to comply with the numbering system used in this report.  Sarah 
Hemmings made the following points: 

 
13.2 “My application for the modification of the definitive map to recognise two 

additional rights of way through Box Wood was submitted following the erection 
of signage and fencing preventing use of long-established and much used 
footpaths across Box Wood, which occurred shortly after the purchase of Box 
Wood by the Novalis Trust. 

 
13.3 Prior to the Trust’s purchase of Box Wood, the land was crossed by two very 

long-established and clearly identifiable footpaths, additional to those already 
signposted as Public Footpaths. Whilst the main public footpath runs between 
Box and Pensile Road (Devil’s Elbow), the destinations of the footpaths 
identified in my application are the east and west sides of Box Wood, thus 
offering the only routes between Iron Mills Common and the lower end of Scar 
Hill whilst avoiding the need to use the narrow public roadway. They are marked 
A1 - A2 and B1 - B2 on the plan attached to my application. 

 
13.4 The Trust’s requirement to protect the security and welfare of the children and 

adults in its care is fully understood and accepted by the Applicant, but it should 
be noted that the Trust purchased Box Wood knowing it to be in a state of 
considerable long term neglect, complete with the visibly long - established 
footpaths in use and clearly identifiable; thus I believe that if the woods are to 



be used for educational purposes, arrangements for the security and welfare of 
the children and adults in the Trust’s care need to accommodate both the 
recognised and the two contested rights of way. 

 
13.5 I wish to comment on the case made by The Trust; specifically: the assertions 

made in [paragraphs 10.7 and 10.8 of] the Trust’s response; the claim in 
[paragraph 10.10] that “…there is little evidence of use of the claimed routes 
throughout the statutory period..” and that “…the evidence as summarised is 
contradictory and inadequate”; and the conclusions … drawn from the summary 
of the evidence forms. 

 
13.6 Taking them in the order above, I firstly refer to The Trust’s assertion in 

[paragraph 10.7] that at all material times, access onto the Trust’s land at Box 
Wood was blocked by a stone wall at each of the points B1 and B2 on the plan.  
This statement is factually incorrect.   

 
13.7 Whilst circumstantial evidence would suggest that at one time some of the land 

at Box Wood was divided, enclosed or partly enclosed by stone walls, it is 
clearly evident that all parts of any such wall have been derelict for many 
decades; longer in fact than any living person I have spoken to can remember. 
Only intermittent sections of any such wall remained at the time of the Trust’s 
purchase and, where they existed, were all in various states of long term 
dereliction. 

 
13.8  To demonstrate the lack of definition which the walls now offer, the photographs 

010, 020 and 030 attached to this document show a boundary which is marked 
as “Stone Wall” on the Land Registry Title Plan submitted with the Trust’s 
response. 

 
13.9 Despite being boundaries marked as “Stone Wall” on the Land Registry Plan, 

and whilst some of the perimeter walls and inner dividing boundaries around or 
within Box Wood have old stone walling clearly evident (photograph 010), other 
sections along the same boundaries have very little remaining evidence of a 
wall (photograph 020) whilst still more sections show no sign whatsoever of 
there ever having been a wall or fence (photograph 030) and certainly have not 
in any way prevented use of the land as a footpath during the last 34+ years.  
As the walls have visibly deteriorated only slightly during my 34 years’ 
residence in Box, I would therefore suggest that in fact the walls had been in a 
similar state of dereliction for at least 34+ years prior to my residing locally and, 
judging by the very slow rate of decay, probably another similar period prior to 
that.  Many footpaths in the vicinity originated in the 19th century as routes used 
by workers between the hillside villages and the woollen mills in the valleys 
below, and there is every indication that footpaths A and B would have 
originated in a similar way and at a similar time. 

 
13.10 Prior to the Trust purchasing Box Wood, and in contradiction of the Trust’s 

statement in paragraph [10.7], I can categorically confirm that the points 
marked B1 and B2 on the plan had not previously been blocked by a stone wall, 
nor had there been a wall or barrier across those points or across any other part 
of the footpath throughout the years during which I and other witnesses had 



been using the path, nor were there any recognisable remains of a stone wall 
across those points. Remains of a derelict stone wall were visible at some 
distance either side of points B1 and B2 but none were across the path, nor had 
the path been in any other way obstructed. 

 
13.11 It is therefore misleading for the Trust to suggest that the path was previously 

blocked by a wall when they state that “…prior to the Trust rebuilding the wall, 
the wall was 2 feet higher than it is now”. Whilst it is true that the Trust have 
rebuilt small parts of the walls either side of the footpath, there was no wall, nor 
any remains of a wall, across the footpath prior to the Trust building one in 
2010.  It is therefore not the case, as the Trust claims it to be in their paragraph 
[10.7], “…. that these stone walls would have prevented the use of the land as 
claimed in the Application”. 

 
13.12 In support of their claim, the Trust attached Document 2 showing six 

photographs of point B2 on the map, taken on 1 June 2011. The photographs 
quite clearly show the new wall that has been erected by the Trust since its 
purchase of Box Wood, but their photographs 5 of 6 and 6 of 6 also illustrate 
how the old, derelict walls on either side of the footpath (parts of which are 
shown on the right of both photographs) have now been connected by a newly 
constructed and previously non-existent length of approximately 1.5 metres of 
wall, using a mixture of old and new stone, which now obstructs the long-
established footpath between Box Wood and Iron Mills Common. 

 
13.13 In their [paragraph 10.9], the Trust suggests that the presence of a locked gate 

at the vehicular entrance into Box Wood from Pensile Road does, in some way, 
obstruct the footpath between points B1 and B2.  In fact the route of the 
footpath does not drop down towards the gate at Pensile Road, nor does it 
utilise the lower part of the vehicular track from Pensile Road into the wood 
which this gate secures, so I can see no relevance of a locked gate across the 
vehicular entrance. 

 
13.14 In their [paragraph 10.10], the Trust claims there to be little evidence of use of 

the claimed routes throughout the required statutory period, and that the 
evidence as summarised is contradictory and inadequate. 

 
13.15 It is difficult to see how this conclusion can be drawn when in fact so many of 

the evidence forms clearly show significant use of the footpaths since the 1970s 
and even 1960s. In support of this I also would draw attention to my attached 
photographs which show the very clear, unmistakeable and well-worn footpath 
B, including photographs 040 and 050 taken in 1986, which show the path 
equally clearly. 

 
13.16 The evidence forms are not the result of a general “petition” asking for moral 

support, but are evidence forms completed by a very significant number of local 
residents from the relatively small “catchment area” around Box Wood, 
signatories to which are willing to testify that they have been frequent users of 
the footpath over several decades and that they have not noted any stiles, 
gates, notices or obstructions across the footpaths. 

 



13.17 In their [paragraph 10.11], the Trust implies that three witness statements 
confirm the presence of a stone wall at point B2.  In fact, if the summaries of the 
witness forms are read without introducing false ambiguity, the comments 
relevant to the wall at point B2 read as follows: 

 
Mary P Morgan: “…Low wall onto Iron Mills Common. Witness does not note 
any stiles, gates or obstructions……” 
 
I would suggest that this confirms that a low wall (due to dereliction) exists 
either side of the path, but that there were no obstructions across the path itself. 
 
John and Maureen Reader: “…the wall at B2 was always open i.e. mostly 
demolished…” 
 
Again, from personal knowledge I would suggest this to confirm that there was a 
demolished wall on either side of point B2, that the wall was open and did not, 
therefore, cross the path, and that the wall on either side was mostly 
demolished. 
 
Martin and Felicity Smith: …”There were collapsed stone walls on either side 
of the path…”. 
 
Clearly this statement confirms the collapsed (derelict) stone walls to have been 
either side of the path, and not across the path. I have spoken to Martin Smith 
who has confirmed this to be the intended meaning of their statement, and that 
there has been no wall in place or anything giving need to “step over” during the 
25 years they have been using the path. 
 

13.18 A sample of other witness statements includes the following, which I offer as 
confirmation by numerous local residents of the unfettered use of both paths 
over a very extensive period (of 47 years in the case of evidence submitted by 
Dr Steve Chandler). 

 
Catherine Ruth Barnes: “…There has been free access to the paths for as 
long as I have used them”. [14 years] 
 
Paul Roger Barnes: Witness does not note any stiles, gates, notices or 
obstructions. [13 years]. 
 
Alan Bidmead: Witness does not note any stiles, gates, notices or obstructions. 
 
Dr Ian Bruce Lennox: …”no notices or obstructions until recently…..I have 
always known this to be a public footpath…” [15 years – uses path daily]. 
 
Lyn Searby: …”These two paths have been trodden for many years and can 
clearly be seen as well worn paths used by the villagers for at least 30 years.” 
[26 years]. 
 



Gordon Pownall: Witness has not noted any obstruction or notices. “By 
common usage we walked in the woods using paths that were established by 
use of others…”. [16 years]. 
 
Mrs P Chapman: Witness notes that there have been no obstructions, that she 
has not been stopped from using the path or that she has been given 
permission to use the path. 
 
John and Alison Wilkinson: “Path B recently obstructed by wall and barbed 
wire”. [23 years]. 
 
Dave Bowrey: …recently trees have been cut down and placed across the path 
leading to Iron Mills Common and a wall has recently been built in the same 
area.” [32 years – paths used daily]. 
 
William and Carolin Morris: “The woods have always been open to general 
public access with no notices”. [39 years]. 
 
R B and Mrs M A Jones: “Witnesses do not note signs, obstructions or that 
they have been stopped from using the path or required permission to do so. 
They comment “Access to Box Wood was never restricted”. [32 years]. 
 
Ian and Ivy Witts: “The paths have always been clear and well used, without 
any apparent restriction”. [18 years – daily use during last 9 years]. 
 
Mark Robinson: “Only obstruction was fallen trees until the present obstacles 
were erected this year…” [32 years]. 
 
Colin French: “My wife and I have walked these paths since coming to [the] 
village in 1977…”. [33 years]. 

 
13.19 I have attached photographs 040 and 050, taken in 1986 by Mrs Felicity Smith, 

showing footpath B to be very well trodden then and similar to how it is now.  
Photograph 060, taken in 2011, shows footpath B to be very clear and 
unmistakeable.  Photograph 070 shows footpath B clearly continuing across 
Iron Mills Common after leaving Box Wood, from point B2 where it is now 
blocked by the Trust. The path is well worn and has therefore remained clearly 
identifiable despite having been blocked for so long. 

 
13.20 To complete my photographic evidence, I have attached recent photographs 

080 and 090 showing footpath A equally clearly identifiable even though that, 
too, has been blocked by the Trust for an extensive period, and showing how 
very long established both of these footpaths are. In fact path A is shown as a 
path on Ordnance Survey maps dating back to 1882 and 1901 (Gloucestershire 
sheet XLIX.16). 

 
13.21 In conclusion, I believe the witness statements and the evidence clearly visible 

in the attached photographs (and visible to anybody walking the paths) proves 
beyond any reasonable doubt that the two footpaths A and B have been 
enjoyed by the public as of right, without interruption for a period far in excess of 



20 years prior to 29 March 2010, and that these paths must now be protected 
by being recognised on the Definitive Map as public rights of way”. 

 
13.22 The applicant clarified that the exact identity of the previous owner (prior to 

2010) of Box Woods was not known and that they were “absentee owners”.  
She added “In all the years that we have been walking the woods I am not 
aware of having knowingly met or even seen the previous owners nor seen any 
signs of their presence though there have, in the past, been anecdotal reports 
of immediate neighbours managing to contact the owner when wishing to carry 
out work on their boundary.  There have also been two occasions when 
contractors have moved into the wood and removed mature trees for timber.  
The paths have always been easily identifiable and walkable (excepting the 
occasional tree-fall across the path) but I know of no activity by the previous 
owners to either encourage or restrict the use of the paths in question.  It is 
understood (though not confirmed) that Box Wood belonged to a farmer living in 
the Thornbury area.  It is rumoured (I think accurately) that Box Wood was 
recently passed to the owner’s daughter(s) who almost immediately put it up for 
sale”.  

 
14. LEGAL COMMENTS AND CONCLUSIONS 
 
14.1 Section 53(3) (c) (i) of the Wildlife and Countryside Act 1981 relates to the 

discovery by the Authority of evidence that shows that a right of way that is not 
shown on the map and statement subsists, or is reasonably alleged to subsist, 
over land in the area to which the map relates. 
 

14.2 Section 56(1) (a) of the Wildlife and Countryside Act 1981 states that where the 
Definitive Map shows a footpath, the map shall be conclusive evidence that 
there was at the relevant date a highway as shown on the map and that the 
public had thereover a public right of way on foot. 

 
14.3 Section 31(1) of the Highways Act 1980 states that where a way over any land, 

other than a way of such character that use of it by the public could not give rise 
at Common Law to any presumption of dedication, has been actually enjoyed 
by the public as of right and without interruption for a full period of 20 years, the 
way is deemed to have been dedicated as a highway unless “there is sufficient 
evidence that there was no intention during that period to dedicate it”.   
 

14.4 Section 31(2) states that the period of 20 years in sub-section (1) is to be 
calculated retrospectively from the date when the right of the public to use the 
way is brought into question through an overt act by the landowner which 
makes it clear to the public that their right is being challenged.   
 

14.5 “An interruption” has been defined as “an actual and physical stopping of the 
public’s enjoyment” (Merstham Manor Ltd v Coulsdon and Purley Urban DC 
[1937] 2 KB 77) as opposed to an act which merely challenges the public’s 
right.  It is not a mere absence in the continuity of use.  Moreover, such 
interruption must be with the intention to prevent public use.  It is not sufficient if 
the interruption is for some other purpose.   
 



14.6 Paragraph 12 of Annex B of the Department of Environment Circular 2/93 states 
that before making an order the surveying authority must be satisfied that the 
evidence discovered by the Council, when considered with all other relevant 
evidence available, shows that, on the balance of probabilities, a right of way of 
a particular description exists. The relevant tests are now set out in section 4.4 
of the Defra Rights of Way Circular 1/2009, version 2 (October 2009).  
 

14.7 Section 31 (9) of the Highways Act 1980 says that nothing in this section 
operates to prevent the dedication of a way as a highway being presumed on 
proof of user for any less period than 20 years.  If there is no presumption of 
dedication under Section 31 of the 1980 Act, then we will also consider whether 
the evidence is such as to establish, again on a balance of probabilities, 
dedication at Common Law.   

 
14.8 Under Section 32 of the Highways Act 1980, when determining whether a way 

has or has not been dedicated as a highway, or the date on which such 
dedication, if any, took place, shall take into consideration any map, plan or 
history of the locality or other relevant document which is tendered in evidence, 
and shall give such weight thereto as the court or tribunal considers justified in 
the circumstances, including the antiquity of the tendered document, the status 
of the person by whom and the purpose for which it was made or compiled, and 
the custody in which it has been kept and from which it is produced.   
 

14.9 The application, which is based on evidence of use by the public, is not assisted 
by the documentary evidence.  However, the Ordnance Survey maps from 1885 
onwards do show the lower section of path A as a physical feature on the 
ground, and there is nothing within the documentary evidence which shows that 
the claimed paths were incapable of being dedicated as public highways. 
 

14.10 There is no fixed method by which the public’s right is brought into question, 
though one (the erection of a notice) is expressly referred to in Section 31.  The 
words “or otherwise” in Section 31(2) leave the matter at large.  Lord Denning in 
Fairey v Southampton CC (1956) said “In order for the right of the public to have 
been brought into question, the landowner must challenge it by some means 
sufficient to bring it home to the public that he is challenging their right to use 
the way, so that they may be apprised of the challenge and have a reasonable 
opportunity of meeting it”.   

 
14.11 The methods by which the public’s right to use the way might be brought into 

question could include: the locking of a gate; putting up a notice denying the 
existence of a right of way; seeking a declaration that there is no highway over 
the land in question or physically preventing a walker from proceeding along a 
path.  Whatever means are employed, it should be sufficient “to make it likely 
that some of the users are made aware that the owner has challenged their 
right to use the way as a highway… The persons to whom the challenge has to 
be brought home are the users of the way.”  (Lord Dyson in R v Secretary of 
State for the Environment, Transport and the Regions ex parte Dorset CC 
(1999) 
 



14.12 The date of calling into question is simply the date when, as the result of some 
action, the public’s entitlement to use the way was put in issue.  There is no 
evidence that use by the public had been challenged in any way before Box 
Wood was purchased by the Novalis Trust.  The only possible date of challenge 
is 2010, when the following actions were taken by the landowner: 
 
(a) signs were erected at the entrances to the wood (close to public footpaths 

MMH 96 and MMH 95) telling path users to stick to the public rights of way 
in the wood  

(b) the entrances to the wood at points A2 and B2 were blocked by the 
rebuilding of stone walls and the use of barbed wire, accompanied by a 
notice stating that the path was not public.   

(c) Placing of brushwood at two places on the claimed route B to block access 
 

For the purposes of section 31 of the 1980 Highways Act, the qualifying period 
of use should be taken to be 1990 to 2010. 

 
14.13 In total, 46 public path user evidence forms were completed by 74 named 

people who had used the claimed route on foot.  It is not essential for the path 
or way to have been used for the full period of 20 years by the same persons; 
the period may accrue as a result of use by different persons for shorter 
periods.  Nor does it matter that the use is not continuous in the sense that it 
may not have occurred everyday.   

 
14.14 Use dates back to 1954 (witness 46), with another user claiming use since 1963 

(witness 21) and another’s use dating to 1968 (witness 8).  Twelve other 
witnesses claim to have used the path since the 1970s.  Considering the 
statutory period, there are 20 witnesses who have used the path throughout the 
whole of the period between 1990 and 2010.  
 

14.15 Use on foot is substantial.  There are 74 witnesses who have supplied evidence 
that they have used the claimed route and the routes described and marked on 
the maps accompanying the public path evidence forms are consistent in their 
depiction of the two claimed routes.  No evidence has been provided that this 
use has been challenged in any way or of a lack of intention to dedicate prior to 
2010.  The user evidence supports a case for deemed dedication as a public 
footpath.   
 

14.16 The landowner raises the issue in paragraph 10.2 of their submission of the need 
for security and to protect vulnerable children.  These are not factors that can be 
taken into account when determining this application.  Relevant evidence is that 
which relates to: (a) the existence of the way- whether there is documentary 
evidence which shows that a right of way for the public exists, or a history of use 
by members of the public, sufficient to show that a right of way exists; (b) the 
status of the way- whether there is evidence to show that the way has been used 
by people on foot, horseback or in vehicles and if so what the nature and extent 
of that use is; (c) the precise route of the way  
 

14.17 The procedure for modification orders under the Wildlife and Countryside Act 
1981 is concerned with ascertaining the existence of rights and does not allow 



the following factors to be taken into account: (a) evidence about the suitability of 
the way for the status proposed in the order; (b) the effects the way would have 
on the environment or on the amenities in the area if the order is confirmed; (c) 
the existence (or not) of other rights of way in the immediate area.  

 
14.18 The landowner states in paragraph 10.5 “that the applicant must therefore prove 

that public right of way claimed by her is over land which: has been actually 
enjoyed, by the public, as of right (namely without force, stealth or consent), 
without interruption, for a full period of 20 years from 29 March 1990 to 29 
March 2010 and that there is no evidence of an intention not to dedicate it” (our 
italics).   This is not correct.  Section 31 (1) of the Highways Act 1980 states that 
where a way over any land has actually been enjoyed by the public as of right 
and without interruption for a full period of 20 years, the way is to be deemed to 
have been dedicated as a highway unless there is sufficient evidence that there 
was no intention during that period to dedicate it. 
 

14.19 The judgement R (on the application of Godmanchester Town Council) v S of S 
for Environment, Food and Rural Affairs; R (on the application of Drain) v S of S 
for EFRA, 2007 affirms that it is not the case that any evidence of a lack of 
intention to dedicate is sufficient; there has to be an overt act or acts on the part 
of the landowner to show the public at large that he has no intention to dedicate. 
 

14.20 The presumption is that the way has been dedicated through long user by the 
public, unless the landowner can demonstrate sufficient evidence of a lack of 
intention to dedicate (through overt acts directed at the path users) or through 
interruption during the relevant twenty year period, for example through 
periodically locking a gate and preventing access.  It would depend on the facts 
of the case as to whether this is enough to amount to a sufficient interruption 
(for which Court of Appeal in Lewis v Thomas [1950] KB 438).  
 

14.21 In paragraph 10.7 the landowner states that “at all material times the points 
marked B1 and B2 was blocked by a stone wall.  The stone wall at point B2 has 
been rebuilt since the trust purchased the land.  Prior to the Trust rebuilding the 
said wall, it was about 2 feet higher than it is now”.  The submission further states 
that “The Trust’s primary case is that these stone walls would have prevented the 
use of the land as claimed in the Application”.  The statement by the landowner 
about the height of the wall prior to rebuilding is not consistent with either the 
evidence of the 74 witnesses, the photographic evidence (photographs supplied 
by the applicant) or the survey made by the County Council officers in April 2010.  
It is clear that prior to re-building in March 2010, the walls around Box Wood had 
not been maintained for a considerable period of time, were not an effective 
boundary and were in many places low enough to be simply stepped over.  It is 
also apparent from the statements made by the witnesses and the applicant that 
there was in any case a gap in the wall at point B2, similar to that at point B1.  It 
should further be noted that the photographs of the wall supplied by the 
landowner’s solicitor were taken after the application had been received.  

 
14.22 In paragraph 10.8 they state “the continued presence of the stone wall is relied 

upon by the Trust as clear evidence of an intention not to dedicate the land”.  
The existence of a boundary feature such as a wall is not in itself evidence of a 



lack of intention to dedicate.  We need to consider the purpose of the wall, 
whether there are gaps or gates allowing access and also whether it has been 
maintained in such a condition as to prevent use.  The wall was presumably 
erected to mark the boundary of the woodland, but it has not been maintained 
for many years and there were gaps in it (until March 2010) at points B1 and 
B2.   
 

14.23 Evidence of a lack of intention to dedicate might include the direct challenging 
of path users, the locking of gates (provided that this was with a view to 
preventing public use rather than for example, for stock control) or the erection 
of suitably worded signs.  No evidence has either been provided or discovered 
that (prior to March 2010) the landowners have taken any action that either 
brought into question the right of the public to use the paths or showed that they 
did not intend to dedicate the claimed paths to the public. 

 

14.24 Paragraph 10.9 of the Trust’s statement makes reference to the “The locked 
gate at Pensile Road further obstructing the alleged path from point B1 to B2”.  
This is accompanied by a photograph showing the locked gate and 
accompanying sign.  As the applicant rightly points out, this locked gate is not 
on the claimed route B and hence this statement should be disregarded. 
 

14.25 The Trust further state that “There is little evidence of use of the claimed routes 
throughout the required statutory period and in addition the evidence as 
summarised is contradictory and inadequate”.  The evidence of use is set out in 
……E and summarised in paragraphs 14.13 and 14.14 of this report.  It should 
be noted that 74 witnesses have attested to use of these paths, and that of 
these 20 have used the path for the whole length of the statutory period 
between 1990 and 2010.  Use has been frequent and it has been along a 
defined line (which was clearly visible on the ground in April 2010 and in the 
photographs provided by the applicant taken in 1986).  There is consistency 
between the evidence of witnesses in that they all state that they have freely 
used the path and that, prior to 2010, they did not encounter any obstructions or 
notices warning against use or were met with a challenge to such use.  
 

14.26 Dr Chandler (witness number 21) is the only witness to note that the course of 
the path has changed at point B during his usage: “the present start at Box End 
was further down MMH 95/2 in the 1960s but was well established in its present 
route by 2001 when I started using it regularly for running”..  His usage goes 
back to 1963, but he states that he used path B “very occasionally” before 2001 
when he used the path regularly and by which time it was established in its 
present position.  It is clear from the evidence of other witnesses (which dates 
to the 1960s) that use was along a consistent route throughout the statutory 
period and before.  There is no evidence that the path users have wandered at 
will rather than followed a defined route.  
 

14.27 The recommendation to add a section of public footpath to the Definitive Map 
and Statement along route A1 to A2 and also along route B1 to B2 is subject 
however to surveying of the route so that it is depicted on the order map in the 
same position as the used line.  Although the claimed path B doesn’t connect to 
a highway at point B2, it does join a registered common with access rights at 
this point.   
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